Freedom of Information (Scotland) Act 2002 (FOISA)

Exemption Criteria Checklist 2012

Section 35(1): Law Enforcement
Section 35(1) of FOISA contains 6 distinct exemptions; Aberdeen City Council (ACC) will rarely use any other than Section 35(1) (a):
Information is exempt information if its disclosure under this Act would, or would be likely to prejudice substantially the prevention or detection of crime

ACC are committed to openness and transparency.  Any decision taken to withhold information must be clearly explained and robustly evidenced. The following criteria are used as the basis for making the decision as to whether ACC release or withhold information, therefore ensuring legal competency.
If third parties are involved with this exercise they must be notified and their perspective included for each question. Every piece of recorded information that is being considered under this exemption must be scrutinised using the following questions.
1. Describe how the release of the requested information would substantially prejudice the prevention or detection of crime?
2. Would disclosure of the requested information cause the level of harm required for this exemption? Please describe the likely consequence of release
a) In what way will this harm occur?

b) What evidence can you provide for this harm?

c) How likely is it that this harm will happen?
3. What are the public interest arguments?
a) Please describe how releasing the requested information may serve a general public interest:

b) Please describe how, in all the circumstances of this particular request, that there is a stronger public interest in exempting the information:
Guidance Notes

1. What the ‘Prevention and Detection of Crime?
The term “prevention or detection of crime” is wide ranging, and may include any action taken to anticipate and prevent crime, or to establish the identity and secure prosecution of the persons suspected of being responsible for crime. This could mean activities in relation to a specific (anticipated) crime or wider strategies for crime reduction and detection, and could also include information which is received from an informant.
2. What is Harm?
In order to apply this exemption we must be able to:
· Explain the harm which would result, or would be likely to result from disclosure will be at the level of substantial prejudice
· Demonstrate a real link between the disclosure of this information through FOISA, and the harm which will result; it is not sufficient for ACC to argue about hypothetical harm which may result from release. 

The potential that certain information may have to cause harm will frequently diminish over time.
3. What is the Public Interest?
There is an in-built presumption in FOISA that it is in the public interest to disclose information, which means that ACC should disclose the information requested unless ACC can clearly explain why there is a greater public interest in withholding the information.

Public interest has been described as “something which is of serious concern and benefit to the public”. It has also been held that the public interest does not mean what is of interest to the public, but what is in the interest of the public.

When setting out the public interest argument, ACC must set out both the public interest in releasing the information, and the public interest in withholding the information. In practice, this means that ACC must explain why releasing the information may satisfy a general public interest and why there are stronger reasons that the public interest is best served by withholding the information.
If you require assistance in setting out the public interest argument, please refer to the Information Compliance team’s guidance note on the Public Interest Test, or contact the Information Compliance team for advice (foienquiries@aberdeencity.gov.uk).
4. Third Parties 

If ACC consider releasing this information may cause substantial prejudice to a third party’s ability to prevent or detect crime, the first step is to contact the third party.  They may have no problem with the release of the information.  The third party must be able to explain why the release of the information will cause substantial prejudice to their ability to prevent or detect crime. If they cannot, this exemption is not likely to apply.  We cannot apply this exemption on behalf of a third party if we have not consulted with the Third Party.
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