Freedom of Information (Scotland) Act 2002 (FOISA)

Exemption Criteria Checklist 2012

Section 34(1): Investigations by Scottish public authorities and proceedings arising out of such investigations
Section 34 of FOISA contains 9 separate (but interrelated) exemptions; this checklist focuses on Section 34(1):
Information is exempt information if it has at any time been held by a Scottish public authority for the purposes of – 
a) An investigation which the authority has a duty to conduct to ascertain whether a person (i) should be prosecuted for an offence; or (ii) whether a person prosecuted for an offence is guilty of it;

b) An investigation, conducted by the authority, which in the circumstances may lead to a decision by the authority to make a report to the procurator fiscal to enable it to be determined whether criminal proceedings should be instituted; or

c) Criminal proceedings instituted in consequence of a report made by the authority to the procurator fiscal.

ACC are committed to openness and transparency.  Any decision taken to withhold information must be clearly explained and robustly evidenced. The following criteria are used as the basis for making the decision as to whether ACC release or withhold information, therefore ensuring legal competency.
In the case of 34(1)(a), please answer the questions below:
1. Has the information been held by a Scottish public authority at any time?
2. Was the information held for the purposes of an investigation? Please state what type of investigation
3. Was the investigation one which the authority had a duty to conduct? 
4. Was the information gathered to ascertain whether a person should be prosecuted for an offence or where a person has been prosecuted for an offence, whether s/he is guilty of it? Please state which applies in this case
5. What are the public interest arguments?
a) Please describe how releasing the requested information may serve a general public interest:

b) Please describe how, in all the circumstances of this particular request, that there is a stronger public interest in exempting the information:
In the case of 34(1)(b), please answer the questions below:
1. Has the information been held by a Scottish public authority at any time?
2. Was the investigation conducted by the authority (the investigation may also be ongoing?

3. Could that investigation lead (or have led) to a decision by that authority to make a report to the procurator fiscal who will decide whether or not to instigate criminal proceedings?

4. What are the public interest arguments?
a) Please describe how releasing the requested information may serve a general public interest:

b) Please describe how, in all the circumstances of this particular request, that there is a stronger public interest in exempting the information:
In the case of 34(1)(c), please answer the questions below:
1. Has the information been held by a Scottish public authority at any time?
2. Was/is the information held for the purpose of criminal proceedings instituted in consequence of a report made by the authority to the procurator fiscal?

3. What are the public interest arguments?
a) Please describe how releasing the requested information may serve a general public interest:

b) Please describe how, in all the circumstances of this particular request, that there is a stronger public interest in exempting the information:
Guidance Notes

Criminal Investigations: Section 34(1) exempts information that is or has been held by an authority for the purposes of the various elements of criminal investigations and proceedings.

Seen as ‘essential for an effective justice system’, on the basis that witnesses ‘should not be inhibited from co-operating in criminal investigations by the possibility that information provided may be disclosed’ and that the possibility of disclosure would ‘undermine the informant system’. This is because:

· Information provided by witnesses or victims is for the purposes of a criminal investigation and possible proceedings. Subsequent disclosure for another purpose would undermine public confidence in the criminal justice system

· Witnesses and people under investigation should not be inhibited from co-operating in criminal investigations by the possibility that information provided might be disclosed and that their identity might be revealed to the public out with the protection of the court.
Procurator Fiscal: The procurator fiscal is responsible for investigating and prosecuting crime in his or her district. In most cases, initial investigations are carried out by the police, who will carry out work to identify the person believed to be responsible for a crime and gather evidence demonstrating guilt. Other authorities may also be responsible for this investigation. For example, local authorities are responsible investigating offences relating to trading standards and environmental health matters.

Once initial investigations have been undertaken, the investigating authority will make a report to the procurator fiscal, outlining the charges against the accused and the evidence gathered. The procurator fiscal may then conduct or direct further investigations in order to decide whether a prosecution should be taken forward.
Public interest: There is an in-built presumption in FOISA that it is in the public interest to disclose information, which means that ACC should disclose the information requested unless ACC can clearly explain why there is a greater public interest in withholding the information.

Public interest has been described as “something which is of serious concern and benefit to the public”. It has also been held that the public interest does not mean what is of interest to the public, but what is in the interest of the public.

When setting out the public interest argument, ACC must set out both the public interest in releasing the information, and the public interest in withholding the information. In practice, this means that ACC must explain why releasing the information may satisfy a general public interest and why there are stronger reasons that the public interest is best served by withholding the information.
If you require assistance in setting out the public interest argument, please refer to the Information Compliance team’s guidance note on the Public Interest Test, or contact the Information Compliance team for advice (foienquiries@aberdeencity.gov.uk).
Duration of the exemption: The exemptions in section 34(1) do not fall away with time. Once information falls within any of the relevant categories, it will remain exempt information in perpetuity.
PAGE  
3

